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Mandated Training Counts as Work Time

   Question: If I mandate in a written directive to an employee that he must take anger management training because of losing his temper and intimidating other staff, am I required to pay for the training?

   Answer: When an employer requires an employee to attend a training program, time spent by the employee must be treated as "hours worked" under both Oregon and federal wage regulations.

   The relevant rule, OAR 839-020-0044, says attendance at lectures, meetings, training programs and similar activities needn't be counted as work time if all four of the following criteria are met: (a) Attendance is outside of the employee's regular working hours; (b) Attendance is voluntary; (c) The course, lecture or meeting is not directly related to the employee's job; and (d) The employee does not perform any productive work during such attendance.

   In your example, when you "mandate" anger management training, in a written directive or otherwise, the training isn't voluntary, so you're not meeting all four tests. That means you're required to pay for the employee's training time, and you have to include these hours when determining for overtime purposes whether the employee has worked more than 40 hours in the workweek.

   Perhaps your question is whether you have to pay the tuition or registration fee for the class. If this employee earns only minimum wage or slightly more, you'll have to pay the training cost. You're not permitted to impose a required charge on an employee if it would have the effect of taking the employee below the minimum wage during a pay period.

   On the other hand, if the employee earns well above the minimum wage, you could require him to pay the cost of the required training on his own. Note that we're not talking about deducting from his paycheck (which would be illegal), but rather imposing a required charge on the employee, without getting the paycheck involved. Also, be advised that though it may be legal to require the employee to pay the training fee, it also may make him angry.

   Question: What are employee rights with regard to an abusive boss? I am a store manager, and the company owner periodically visits and terrorizes the employees. He swears at everybody, sometimes physically pulls employees aside to talk to them, waves his finger in their faces and verbally abuses them by calling them derogatory names. After his latest visit to my store, two employees are threatening to quit. Does BOLI investigate this kind of complaint?

   Answer: The behavior you're describing is probably not the sort of harassment that's prohibited under Oregon and federal civil rights laws. It sounds as though you're dealing with an "equal opportunity jerk" who treats all of his employees horribly, regardless of their age, race, sex or other protected classifications.

   That's not to say the behavior is acceptable, just that it's not the type of claim that agencies such BOLI and the EEOC can address under civil rights and harassment regulations because it appears that the bad behavior isn't linked to the recipients' protected class membership.

   There are, however, many other remedies potentially available. For example, if the owner's behavior is sufficiently outrageous, employees could bring claims of "intentional infliction of emotional distress," a tort action that can be filed in court. Employees also might file a civil claim of assault based on the owner's threatening behavior, not to mention criminal complaints for battery when the employer physically grabs them.

   The kind of behavior you describe often leads to employees filing workers' compensation stress claims and even claims of constructive discharge, where the employee alleges that he or she had no reasonable option but to resign because of intolerable workplace conditions. In some cases, that type of claim can lead to liability for unemployment benefits and lost earnings.

   Hopefully, you can talk some sense into the owner and persuade him to change his ways.

   On The Job is written by attorney Dan Grinfas of the Oregon Bureau of Labor and Industries. Call (503) 731-4200 or write to BOLI, 800 N.E. Oregon St. No. 32, Portland, OR 97232.
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